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Tenth Meeting of the IMCO Working Group on the Digital Single Market 

Monday 14th November 2016 

 

SPEECH BY PROFESSOR MADURO 

------------------------- 

Obstacles to the Digital Single Market (DSG) arising from geoblocking: 

-       Refusal to sell based on territory of access to the site or delivery place 

-       Re-routing (re-routing – without consumer choice – to a different site 
based on territory of access by consumer). Attention: new technologies 
allow this to take place without the consumer even being aware and can 
be very sophisticated (by the way the origin of access is automatically 
identified and processed or even by target but differentiated advertising 
depending on origin of consumer which can be territorially based too). 

-       Different conditions of sale and payment based on territory of access to 
site or delivery of goods or services (also in this respect see previous 
remark). 

  

If any of these restrictions would result from State action they could 

easily be addressed. 

Exceptions would only be acceptable in case the national rule would 

be considered and necessary and proportional to the pursuit of a EU 

recognized interest (use Lycra vs Yahho). 

  

The situation is far more complex if similar restrictions arise from private 

action. 
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Can the Prohibition of non-discicrimination on the basis of nationality 

and/or the Free Movement Provisions of the Internal Market eliminate 

such restrictions? (competition primary law: ref Giorgio Monti) 

  

Article 18º - Non-Discrimination on the Basis of Nationality 

  

There is no doubt in the case law that discrimination on the basis of 

residence amounts to indirect discrimination on the basis of nationality. 

  

Even if Article 18 has direct effect and it’s not limited, in its text, to state 

action, it is only applicable within the scope of application of EU Law (it 

includes Treaty rules and competences). 

For the present purposes and to make a long story short…: the scope of 

application of non-discrimination on the basis of nationality largely 

depends on the scope of the free movement provisions. 

  

The text of free movement rules does not expressly resolve the issue of 

the horizontal effect of free movement.   

It is therefore necessary to have regard to the place and function of these 

provisions in the scheme of the Treaty. 

Member State authorities are generally in a position that enables them to 

intervene in the functioning of the common market by restricting the 

activities of market participants. The same can be said for certain 

undertakings acting in collusion or holding a dominant position in a 
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substantial part of the common market. Not surprisingly, therefore, the 

Treaty bestows rights upon market participants that can be invoked 

against Member State authorities and against such undertakings. As 

regards the latter, the rules on competition play the primary role; as 

regards Member State authorities, that role is played by the provisions on 

freedom of movement.  

 However, this does not validate the argument a contrario that the Treaty 

precludes horizontal effect of the provisions on freedom of movement. 

On the contrary, such horizontal effect would follow logically from the 

Treaty where it would be necessary in order to enable market 

participants throughout the Community to have equal opportunities to 

gain access to any part of the common market. 

  

The Court has acknowledged that the rules on freedom of movement can 

also be invoked with respect to the actions of private individuals, 

including by limiting their private autonomy.  

The European Court of Justice interpretation of primary law provisions, 

however, certainly limits the possibility to make use of primary law.  

  

In fact, the Court defines the scope of application of free movement 

provisions to public and private action in very different ways based on 

certain underlying assumptions: 

  

1)   State action: The normative and socio-economic power inherent in State 
authorities entails that these authorities have, by definition, significant 
potential to thwart the proper functioning of the common market. 
Moreover, State authorities are less likely than private economic 
operators to adapt their conduct in response to the commercial 
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incentives that ensure the normal operation of the market.  Therefore, 
the scope of the rules on freedom of movement extends to potentially 
any State action. 

2)   Private action: By contrast, in many circumstances private actors simply 
do not wield enough influence successfully to prevent others from 
enjoying their rights to freedom of movement.  

There is, however, a second reason why the Court has to limit the scope 
of application of free movement provisions to private action: workload! It 
could not possible deal with all potential challenges by private individuals 
against traders under the free movement provisions. 

  

This later reason is particularly important to explain why, even if a certain 
matter may require the application of free movement principles (such as 
with geoblocking), such application might have to depend on secondary 
legislation so as to regulate the matter in such way that it prevents the 
risk of flooding the ECJ (notably because secondary rules are more 
susceptible to decentralized application by national courts or to include 
alternative mechanisms of enforcement). 

  

So, when can free movement rules apply to such sitations? There seems 

to be no simple answer to that question. The Court, in its case-law, has 

proceeded carefully by recognising the direct horizontal application of the 

rules on freedom of movement in specific cases. 

The most explicit and repeated statement seems to regard actions by 

private parties that regulate in a collective manner particular subjects 

(notably rules adopted by private associations). But the Court goes 

further than this. 
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A number of cases have concerned the exercise of intellectual property 

rights.  

Similarly, the Court has applied the rules on freedom of movement to 

national and international professional sporting associations such as in 

Walrave or Bosman.  

 The broader application of the provisions on freedom of movement to 

private action was admitted by the Court in its judgment in Angonese, 

when it applied Article 39 EC to a private bank in Bolzano.  

The Court has kept the Angonese case as an exception rarely applied in 

other cases, very much limited to much similar facts and the free 

movement of workers. 

  

As a consequence: free movement provisions cannot be applied to most 

cases of geoblocking. They do not provide an adequate remedy to 

geoblocking by traders.  

  

In addition, I would argue that, even if they were applicable to all such 

situations they would still not provide an adequate remedy: 

  

-       Litigation and information costs would make it very unlikely that 
consumers would litigate cases of geoblocking: 

One shot vs repeated litigants 

High information costs 

Low individual stakes but high disseminated cost for consumers (in terms 
of choice and price): usual argument for legislative intervention. 
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As such, both for reasons of law and policy, this is a matter better 

addressed through secondary legislation (it is for that reason that both 

Article 18 – non-discrimination on the basis of nationality – and free 

movement provisions foresee the adoption of secondary legislation to 

further the internal market and non-discrimination goals) 

  

The question remains whether there are not other objections to impose 

such requirements on traders, including arising from primary law rules 

and principles. 

The crucial point regards the need to balance the rights of consumers not 

to be discriminated against on the basis of nationality with the private 

autonomy of traders (equally protected by Article 16 of the Charter of 

Fundamental Rights: the freedom to conduct a business, that includes the 

negative right to decide with whom not to conduct a business).  

The Court has recognised the need to balance these rights. But if it has, 

even in cases involving the right to demonstrate or to strike, recognised 

that the later should not prevail over the right not to be discriminated 

against on the basis of nationality and free movement, it is certainly the 

case that the right not to be discriminated on the basis of nationality 

should in principle prevail over the freedom to conduct a business (when 

in conflict). 

  

  

A derivate question may still emerge? Why care? 
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In fact, it could be expected that traders would be the first interested in 

trade with consumers residents in other Member States and, therefore, 

extend their market. That might not be the case only if there would be 

anti-competitive agreements that ought to be dealt by competition law 

instruments.  

Why do we need to legislate then? 

A few reasons: 

-       The first is that the economic data collected appears to demonstrate that 
competition and competition law have not, de facto, been effective in 
eliminating geoblocking. It remains a wide spread practice (see 
Commission data: 
http://ec.europa.eu/consumers/consumer_evidence/market_studies/doc
s/geoblocking-exec-summary_en.pdf). There are several possible reasons 
for this: the same factors that would render litigation by consumers 
under free movement unlikely (see above) will tend to affect the 
decentralized enforcement of competition law in this area and European 
Commission enforcement resources are limited; anti-competitive 
agreements and practices, even when resulting in geoblocking, are not 
always easy to prove (it is not enough to show that there is geoblocking) 

-       Second, many traders are path-dependent on their national markets and 
either fearful to expand or comfortably attached to differentiated selling 
conditions. These practices are not violations of competition law 
(except  in cases where they hold a dominant position) but they do 
restrict consumers access to the full benefits of the internal market. 

-       Third, unfair trade practices, including geoblocking, are not limited to anti-
competitive practices.  

  

  

This does not mean that one should not take into account the particularly 

nature of the prohibition of geoblocking in promoting the rights of 

http://ec.europa.eu/consumers/consumer_evidence/market_studies/docs/geoblocking-exec-summary_en.pdf
http://ec.europa.eu/consumers/consumer_evidence/market_studies/docs/geoblocking-exec-summary_en.pdf
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consumers not to discriminated and to access and benefit from the 

internal market at the expense, in that limited respect, of the autonomy 

of traders.  

The strongest argument for geoblocking on the part of traders may be the 

fear of litigation in multiple jurisdictions and according to different laws. 

This problem may be resolved by assuming that on cross-border online 

sales it is the consumer that chooses to buy in another jurisdiction (as it 

taking the car across the border…). It reverses the usual presumption to 

favour the consumer but this is justified by the parallel with other cross-

border sales where the consumer actively goes to buy in another State.  

This is different from the active vs passive sales concept that it’s not really 

useful on the online domain (there may be geoblocking agreements on 

active sales justified – eg: adverstising - but a general clearance seems 

excessive and will raise uncertainty: see, a contrario, what is foreseen in 

Article 6 of the proposed Regulation).  

  

Two additional points reinforcing, from my analysis, what Professor 

Monti has said: 

  

-       The problems with private enforcement in this area highlight the need to 
think of appropriate mechanisms of enforcement in this area, both in the 
selection of the bodies entrusted such role and the powers granted to 
them (may be coordinated with what is being foreseen for Consumer 
Protection Agencies). What is foreseen in Article 8 seems insufficient.  

-       Unified vs Fragmented Approaches: my initial instinct is that a unified 
approach to geoblocking is preferable (for reasons related to information 
costs for consumers and the enforcement problems noted). However, 
there may be reasons to exclude certain areas (eg: where copyright may 
be involved in light of the difficulties of regulating such issues, the 
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connection with other issues and the time that may entail).  

 


